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CONSTRUCTION OF OMNIBUS CLAUSE OF 
AUTOMOBILE LIABILITY INSUR- 
ANCE CONTRACT 


The case of Bosshardt et al. v. Commercial Casualty 
Insurance Company ({ 701,350), decided by the New Jersey 
Supreme Court, Passaic County, involved the construction 
of an omnibus clause of an automobile liability insurance 
contract. The clause construed added coverage to any per- 
son driving the assured’s automobile with the permission of 
the assured or any adult member of the family, with certain 
exceptions. Persons or organizations, or employees thereof, 
operating an automobile repair shop were among the ex- 
cluded class. 


Statement of Facts 


In the original suit the plaintiffs brought an action against 
McNamee, the driver of the car, and Rooney, the owner 
thereof. Rooney was granted a non-suit on the theory that 
McNamee was not the agent, servant or employee of Rooney. 
A verdict was returned against McNamee, execution was levied 
and returned unsatisfied, and then this suit was brought against 
the insurer. Plaintiffs contended that they were entitled to 
recover under the omnibus clause, while the defendant con- 
tended that the exclusion clause barred the action, 


Please Route to: 


Issue Presented 


The issue involved was as follows: Was McNamee, who 
been an itinerant automobile mechanic, whose last repair 
job was done in the summer of 1936, while the accident oc- 
curred in April 1937, and who at the time of the accident was 
taking the assured’s car to his home for the purpose of grind- 
ing the valves and removing the carbon on the following day, 
— as an additional assured under the terms of the 
policy 


Interpretation of Omnibus Clause 


The policy covered McNamee unless he was “operating” 
an automobile repair shop. The burden of proving by the fair 
preponderance of the evidence that McNamee did operate an 
automobile repair shop was definitely on the defendant. The 
standard dictionaries define “shop” as a place, a building or 
an apartment, a small establishment or a room, or a factory 
or manufacturing establishment. McNamee had no type of 
garage at his home and told Rooney at the time he took 
the car that he would leave it in front of the house. McNamee’s 
last job prior to the time of the accident was as a chauffeur. 
Following the New Jersey policy of extreme liberality in the 
interpretation of insurance policies against the insurer and in 
favor of the assured, the court found that McNamee at the 
time of the accident was driving the assured’s car with the 
permission of the assured, and that at the time of the accident 
McNamee was not operating an automobile repair shop. 
Therefore, the insurer was liable under the terms of the policy 
and the plaintiffs were permitted to recover. 
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% NEGLIGENCE 
(Other than Automobile) 


Fire Escapes.—Where plaintiffs’ declaration alleged that de- 
fendant was the owner of a building improperly equipped 
with fire exits; that plaintiff was attending a public card 
party in the building and was pushed out of the window 
by a panic stricken crowd when an alarm of fire was given 
and smoke entered the building, the declaration was specific 
enough to give the defendant fair notice of the claim he 
was required to defend. (Desforge v. American-British 
Home Bldg. Assoc., R. 1. Supreme Ct.). . .J 400,639. 


Placer Mining.—Plaintiff’s riparian land and irrigation ditches 
were damaged by sand, silt, gravel and mud dumped into 
a river from defendant's placers. While proper use of the 
water of a stream for mining purposes necessarily con- 
taminates it to some extent, such contamination or dete- 
rioration of the quality of the water cannot be carried to 
such a degree as to inflict substantial injury upon another 
user of the water of the stream. (Ravndal v. Northfork 
Placers, Idaho Supreme Ct.).. .J 400,640. 


Attractive Nuisance.—The minor plaintiff sustained personal 
injuries as the result of being struck in the face and eyes 
with some lime putty thrown by some child and left by 
defendant contractor's employees on a scaffolding. The 
defendant was not liable under the doctrine of attractive 


nuisance. (Camp v. Peel, Cal. Dist. Ct. of App.) .. . 400,637. 


Res Ipsa Loquitur.—The plaintiff, while a passenger on de- 
fendant’s train, occupied a seat next to an open window. 
A small piece of stone came through the open window of 
the seat in front of him, struck him in the left eye, and as 
a result he lost the sight of that eye. The facts were in- 
sufficient to raise an inference of negligence under the 
doctrine of res ipsa loquitur. (Watson v. Penn.-Reading Sea- 
shore Lines, N. J. Supreme Ct.).. . J 400,632. 


Prenatal Injuries.—Plaintiff, a minor eleven years old brought 
an action for injuries sustained at birth, alleged to have 
been caused by the malpractice of the defendant. A suit 
for injuries wrongfully inflicted upon an unborn child will 
lie subsequent to its birth as the result of a statute chang- 
ing the common law. (Scott v. McPheeters, Cal. Dist. Ct. 
of App.).. . J 400,636. 


Theatre Owner.—One operating a theatre is not an insurer 
of the absolute safety of its patrons but is only required 
to use reasonable care in the construction, equipment and 
management of it, having regard to the character of the 
entertainment given and the customary conduct of the 

ersons attending. (Miller v. Poli’s New England Theatres, 
nc., Conn. Supreme Ct. of Err.) .. .] 400,634. 


Landlord and Tenant.—The plaintiff sustained injuries when 
he fell into an open and unguarded sidewalk cellarway 
leading to the cellar of the premises owned by the defend- 
ant. he plaintiff's injury was not a necessary consequence 
of the use of the cellar doors in the manner contemplated 
and therefore the landlord was not liable. (Fletcher v. 
Greater Newark Bldg. & Loan Assn, of Irvington, N. J. 
Supreme Ct.)...{ 400,631. 


Landlord’s Liability—The plaintiff, a girl ten years of age, 
received physical injuries in falling through a hole in a 
defective fire escape. Since the fire escape was given to the 
tenant as appurtenant to the apartment and remained in 
the possesssion and under the control of the landlord, it 
was the duty of the landlord to keep the fire escape in a 
reasonably safe condition and for failure to do so it was 
liable in damages, (Pantano v. Erie County Savings Bank 
of Buffalo, N. Y. App. Div.). . .§ 400,638. 


Governmental Agency.—The defendant in his representative 
capacity as bank commissioner was the owner of a tene- 


ment house in which the plaintiff, one of the tenants, was 
injured as the result of the defective condition of the stairs, 
The defendant was not immune from suit because he was 
acting in a statutory capacity, as the action was not against 
the state. (Smith v. Perry, Bank Commissioner, Superior 


Court of New Haven, Conn.).. .{ 400,633. 


Instructions —The plaintiff sustained injuries when she 
stumbled on the step of an entrance leading from a build- 
ing owned by the defendant. The trial court’s determina- 


tion that the condition of the entrance did not constitute 
an absolute nuisance was correct and therefore the charge 
to the jury that if the step could be found to be a nuisance 
it would be one grounded in negligence and therefore con- 


pant would bar recovery 
ational Bank, Conn, Supreme 


tributory negligence of the 
was proper. (Jager v. First 
Ct. of Err.) .. . 7 400,635. 


* LIFE x 


Group Policy.—Plaintiff and her husband, being employed by 
the same company, agreed to insure their lives for the 
benefit of each other. They subsequently separated, and 
the husband named his sister as the sole beneficiary. In 
an interpleader suit brought after the husband's death, it 
was held that since the policy expressly reserved to the 
insured the right to change the beneficiary, such pro- 
vision became a part of the contract between the husband 
and the wife, and that the wife, therefore, did not have a 
vested right in the proceeds. (Washburn v. Washburn, Ga. 
Supreme Ct.) . . . J 500,580. 


Extended Insurance.—The policy in suit contained a “whole life” 
clause which provided that after premiums had been paid for 
three years the insured could, upon written application to the 
insurer, secure a free policy of life insurance upon which no 
further premiums were required. It was held that because 
the clause required the performance of a condition (written 
application), it did not comply with a Texas statute which 
required that the policy contain a provision automatically 
securing to the policy owner = speeee form of nonpremium- 
paying insurance. (American Nat'l Ins. Co. v. Foster, Texas 
Supreme Ct.). . . 500,578. 


Disability Benefits.—Plaintiff’s suit for unpaid disability bene- 
fits was defended on the ground that the disability was 
caused by an affliction from which plaintiff was suffering 
at the time the policies were issued. The insurer prayed 
judgment against plaintiff for benefits theretofore paid, 
alleging that plaintiff had fraudulently misrepresented the 
origin of his affliction, and further prayed that the policies 
be declared lapsed for the nonpayment of premiums. On 
defendant’s exception to the overruling of its motion for 
new trial it was held that the suit was an action at law, 
and not one in equity, and was therefore transferred to the 
proper court. (Metropolitan Life Ins. Co. v. Johnson, Ga. 
Supreme Ct.).. .] 500,577. 


Change of Beneficiary.—Plaintiff claimed the proceeds of in- 
sured’s policy by virtue of a paper executed by insured, 
which was a printed form furnished by the company, re- 
questing the company to change the beneficiary. Insured 
signed the paper about a year and a half before his death. 
The paper remained in plaintiff's possession until after 
insured’s death, and no effort was made to deliver it to the 
company. It was held that a change of beneficiary had 
not been effected, and judgment was rendered for defendant. 
(The Equitable Life Ins. Co. of the United States v. Kit, 
U. S. Dist. Ct., E. D, Pa.).. .9 500,579, 


Settlement.—The payment of a part of a disputed indebted- 
ness constitutes a good and sufficient consideration for the 
release of the balance, but where the amount of the in- 
debtedness is undisputed and the debt is unquestionably 
due, the payment of a part thereof is no consideration for 
the release of the balance. Information discovered subse- 
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quent to a settlement does not afford the basis of a con- 
troversy existing at the time of the settlement. (Brizendine 
v. Central Life Ins. Co., Kansas City (Mo.) Ct. of App.)... 
1 500,581. 


Waiver—Prior to the issuance of the policy one of insured’s 
kidneys had been removed, and insured died from Bright's 
Disease about a year after the policy was issued. The 
insurer pleaded a clause in the ye which limited the 
company’s liability to a return of premiums paid. How- 
ever, because defendant’s agents had full knowledge of the 
condition of insured’s health, it was held that the case was 
properly submitted to the jury on the question of waiver. 
(Johnson v. Life & Casualty Ins. Co. of Tenn., S. C. Supreme 


Ct)... 500,575. 


Rescission.—The insurer brought a bill for rescission against 
insured’s administrator, alleging that the policies in suit 
were obtained through fraudulent misrepresentations. De- 
fendant answered that the insurer had an adequate remedy 
at law, and furthermore, that it was in laches. Although 
both law and equity courts had concurrent jurisdiction, the 
latter court took jurisdiction since the bill alleged a fraud 
of purely equitable cognizance and the relief sought could 
only be obtained in equity. The insurer was not guilty of 
laches, because until the time defendant was appointed admin- 
ministrator there was no person against whom the insurer 
could assert its rights. (The Prudential Ins. Co. of America 
v. Cafiero, N. J. Chancery Ct.). . .] 500,582. 


Murder of Insured.—Insured was shot to death and his 
widow, the designated beneficiary, was charged with his 
murder. She assigned her interest in the policy to insured’s 
administrator, and thereafter committed suicide. In a suit 
by the guardians of insured’s two adopted sons, one of 
whom was also administrator of the estates of insured and 
of the widow, it was held that even though there could 
be no recovery under the assignment, if it be conceded 
that the widow murdered the insured, nevertheless the 
insurer was still liable on the policy since there was no 
showing of fraud, and the adopted sons were entitled tc 
the proceeds as heirs of the insured. (Metropolitan Life 
Ins. Co. v. Banion, Admi’r, U. S. C. C. A., 10th C.). . .f 500,576. 


% AUTOMOBILE x 


Omnibus Clause.—The defendant was sued for injuries result- 
ing from an automobile accident on the ground that the 
omnibus clause of the policy issued by the defendant to 
the automobile owner covered the liability of the driver 
to the plaintiffs. The driver was not covered by the policy 
issued by the defendant insurer to the car owner because 
at the time of the accident the driver did not have the 
owner’s permission to use the car. (Boback v. Indemnity 
Ins. Co. of N. A., N. J. Supreme Ct.).. .] 701,339. 


Collision With Wagon.—Defendant was blinded by the lights 
of an oncoming car, and drove his automobile into the rear 
of a wagon in which the plaintiffs were riding. It was 
held that he was negligent in failing to reduce his speed 
when blinded by the lights of the other car, and the defense 
of contributory negligence based on plaintiffs’ failure to 
properly light the wagon was unavailing. (Harper v. 
Holmes, La. Ct. of App.) .. . 701,347. 


Railroad’s Liability—The decedent’s automobile skidded on 
an icy pavement onto the right of way, turned over and 
was struck by defendant’s train, causing the death of plain- 
tiffs intestate. On appeal the judgment for the plaintiff 
was reversed because the plaintiff failed to show that the 
train could have been stopped in time to avoid the acci- 
dent after the engineer discovered the decedent’s peril. 
(Garemchuk, Admx, v. Long Island R. R. Co., N. Y. App. 
Div.). . .§ 701,341. 


Theft of Truck.—When the driver of plaintiff’s truck stopped 
to make a delivery, an acquaintance of his drove the truck 


away and collided with a curb and tree. In plaintiff's suit 
based on a theft policy, there was a conflict in the evidence 
as to whether the driver had given his acquaintance per- 
mission to drive the truck, and it was held that the ques- 
tion of theft was a fact question, properly submitted to the 
jury. (Mullany v. Firemen’s Ins. Co. of Newark, N. J., Minn. 


Supreme Ct.).. .§ 701,343. 


Injury to Bus Passenger.—An elderly bus passenger alighted 
from the bus, took several steps and fell to the pavement 
and was injured. There was a dispute as to what caused 
the woman to fall, but since there was credible evidence 
to support a finding in her favor, it was held that the 
trial court did not err in refusing to grant a nonsuit or a 
directed verdict for the defendant. (Salsbury v. Boro Busses 


Corp., N. J. Supreme Ct.).. . 701,345, 


Status of Passenger.—Plaintiff was injured while an occupant 
of an automobile driven by defendant. The evidence tended 
to show that her status in the car was as a licensee rather 
than as an invitee, and since there was no showing of will- 
ful or wanton negligence, a judgment for the defendant was 
affirmed. (Eagan v. Levay, N. J. Supreme Ct.)...§ 701,344. 


Wrongful Death Action—A mortality table may be used as 
some evidence of damage where facts are not available 
showing the actual damage which has happened. But where 
facts are available, the testimony should be confined to the 
pecuniary loss suffered by the widow between the time of 
the death of her husband and her own death. (Dibble, 
Adm’x v. Whipple, N. Y. Ct. of App.) . . 701,342. 


Contributory Negligence.—Allegations in the petition indicat- 
ing negligence on the plaintiff’s part are not a bar to recov- 
ery unless it appears that the facts alleged in the petition 
were such as to conclusively establish that the plaintiff's 
fault was the proximate cause of the accident. (Cuneo v. 
Waddell, La. Ct. of App.) . . .¥ 701,340. 


Skidding on Hill.—While proceeding downhill on an icy road, 
defendant’s truck skidded into plaintiff’s truck which was 
stalled on the road. The evidence was sufficient to sup- 
port a finding that defendant’s driver was negligent in 
proceeding down the hill as he did under the circumstances, 
and a judgment for the plaintiff was affirmed. (Fogarty v. 


E. J. Kelley Co., Conn. Supreme Ct. of Errors)... 701,346. 


Comparative Negligence.—In plaintiff's suit to recover for in- 
juries sustained in a railroad crossing collision it was held 
that since plaintiff's negligence was more than slight, and 
any negligence of defendant was not gross in comparison 
therewith, the plaintiff was not entitled to recover. The 
circumstances surrounding the accident did not warrant 
the application of the last clear chance doctrine and a 
directed verdict for the defendant was affirmed. (Mundt v. 
Chicago, Rock Island & Pacific R. R. Co., Neb. Supreme 
Ct.).. .§ 701,348. 


Damages.—Plaintiff sued for the death of his intestate, a male 
child six years old. Being instructed to award damages in 
such amount as it believed the child would have earned 
during his life, and would have saved from his earnings 
and left as his estate, the jury awarded damages in the 
sum of $3,625. It was held that the pecuniary loss had 
been proved, and since there was no showing that the jury 
had acted under prejudice or passion, the court refused to 
disturb its verdict. (Taylor, Adm’r v. Riggin, Del. Superior 
Ct.).. .J 701,349. 


Guest Injured.—Defendant had driven onto the dirt shoulder 
of the highway in order to avoid a head-on collision with 
a speeding car, and when he attempted to turn back onto 
the icy highway his rear wheel caught the edge of the 
pavement and caused him to skid into the path of an ap- 
proaching car. It was held that the evidence failed to 
justify an inference of gross negligence under the guest 
statute, and a judgment for the defendant was affirmed. 
(Amerine v. O’Neal, Neb. Supreme Ct.) ...§ 701,351. 
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Contributory Negligence.—Whcere a pedestrian makes no attempt 
at observation and especially where he steps out from 
behind an obscuring object, the pedestrian is guilty of negli- 
gence as a matter of law. (Davis v. Pinkerton, Wash. 
Supreme Ct.).. .§ 701,355. 


Proximate Cause.—It is within the province of the jury to 
determine whether one who permitted a car with defective 
brakes to be operated upon the highway should have fore- 
seen that injury might have resulted to some member of 
the traveling public on account thereof, (Sturtevant v. 
Pagel, Tex. Supreme Ct.). . .f 701,354. 


Contributory Negligence.—The plaintiff sustained personal in- 
juries and damage to his truck as the result of the negli- 
gence of the driver of defendant’s bus in maneuvering his 
bus to negotiate a turn on a detour road. Since the evi- 
dence was in conflict and controverted on many essential 
points the issue of contributory negligence was for the 
jury. (Burry v. Interstate Transit Lines, Neb. Supreme Ct.) 


, 


Pedestrian Injured.—The testimony was conflicting on the 
issue of whether it was the defendant’s car which struck and 
injured the plaintiff. The court refused to disturb the jury’s 
verdict for the defendant. (Hahn v. Doyle, Neb. Supreme 
Ct.) . . .§ 701,352. 


August 8, 


from Shock.—Where one of th 
defendants, after colliding with another car, caused his aj 
to run up onto a lot and collide with a trash burner 

a rock and wood fence and thereby caused rocks and woe 
to be thrown into the air and upon the person of the plains 
tiff, resulting in injury to plaintiff's nervous system, ther 
was a causal connection between the negligence alleg 
and the injury sustained. (Cook v. Maier, Calif, Dist, 
App.). . .§ 701,332. 


Passenger in Cab.—Where the jury found for defendant in an 
action for damages resulting when defendant’s cab allege 
edly collided with the rear of another car, thereby exons 
erating the driver of the cab from charges of negligence, 
judgments in favor of defendant were affirmed. (Kaskelg. 
v. Gilmore Cab Co. Inc., R. I. Supreme Ct.)... 701,330, 7% 


Railroad Crossing Collision—The failure of the crew on @ 
train to sound proper signals upon approaching a highway 
is a violation of statute and negligence per se. Such faite 
was held to be the proximate cause of the collision between: 

laintiff’s truck and defendant’s train. (Smith v. Texas é 
acific Railway Co., La. Ct. App.)... 701,338. 


Physical Injury Resultin 
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